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RATE STRUCTURE AND ENERGY CONSERVATION
IN THE 1977 NEW MEXICO LEGISLATIVE SESSION

I. INTRODUCTION TO RATE STRUCTURE FORMATION

Rate structure formation until recently had been left to the engineers employed by public and private utilities. State Utilities Commissions needed to engage in only occasional intervention when rate
increases were sought and had a general hands-off policy with respect
to rate formation.' In the wake of fuel shortages and inflation, however, public groups and state agencies began to recognize that the
existing rate structures needed investigation and revision: in order to
get an adequate rate of return, utilities continually had to seek rate
increases in lengthy hearings, consumer groups began to demand a
voice in the decision-makifig process and the commissions became
overworked in attempting to resolve all the problems. Frequently, by
the time one decision was reached and an increase granted, another
one was needed. Since the traditional type of rate structure and
procedure could not solve the problems created by changes in the
economy, an overhaul was due. 2
As a result of felt dissatisfaction, academicians, consumer groups,
state commissions and state legislatures began to take a hard look at
the traditional rate structure for pricing electricity and gas. Changes
were advocated and instituted based on certain underlying principles:
the need to encourage conservation, the need to stimulate a more
efficient allocation of scarce resources, the need to allocate costs
fairly to different types of consumers and the need to generate sufficient revenues for the utilities. All of these considerations had been
well-known principles traditionally involved in the design of an
optimal rate structure. 3 The emphasis, however, had changed.
The traditional rate structure stressed revenue generation and cost
1. See Joskow, Inflation and Environmental Concern: Structural Change in the Process
of Public Utility PriceRegulation, 17 J.L. Econ. 291, 297-98 (1974).
2. The events of recent years have been summarized in numerous articles on rate structure changes. See Blasiak, Reform of Electricity Pricingin the U.S., 25 Buffalo L. Rev. 183
(1975); Lexonomics and the Electrical Utility Industry: In Search of the Optimal Rate
Structure, 61 Iowa L. Rev. 134 (1975) [hereinafter cited as Lexonomics and the Electrical
Utility Industry].
3. A famous book on rate formation states these principles as basically three: the revenue
requirement, the fair-cost apportionment requirement and the consumer-rationing requirement. J. Bonbright, Principles of Public Utility Rates 292 (1961).
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compensation principles. This rate structure, called a "declining
block" structure, began with a determination of actual or incurred
costs. Rates were then set to create revenue sufficient to cover those
costs and to yield a fair rate of return, often an amount set by
statute. Costs ordinarily were broken down into customer costs,
energy costs and demand costs, and were spread over blocks of energy consumption. Usually, initial blocks of energy were more expensive so that customer costs were paid up front; as more energy was
4
consumed, the per unit cost lessened.
The declining block rate structure derived from the notion that it
was cheaper to produce more and that increased output was desirable. Declining block rates thus became known as "promotional
rates" because they encouraged consumption and plant expansion.'
This structure, in fact, was desirable in an economy where population was expanding rapidly and where industrial growth mushroomed. Producing more energy was cheaper: natural resources were
inexpensive and improved machinery meant increasingly efficient
output.
The social conditions on which this rate structure was based, however, have changed drastically. Costs are not declining but rapidly
increasing-costs of raw energy, of labor, of construction materials,
of borrowing money. There is a growing public awareness that
natural resources are limited and that serious dangers exist of massive
air and water pollution. There is the additional need for population
control and a consequent reduction in the growth curve of energy
consumption. In this social context, the efficient allocation of resources and the avoidance of economic waste have become dominant
considerations. The cost-compensation function of rate design has
6
been overborne by the control of demand.
Rate structures are now seen not just as a means for allocating
costs and producing revenue, but as a powerful tool for leveling peak
demand and for channeling scarce resources into their most productive uses. These different emphases do not stop growth, but rather
7
impede "uneconomic" growth. Changes in the prices of electricity
and gas are seen as "signals" of the higher societal and system costs
in producing energy. When higher prices reflect higher costs, they
tend to encourage efficient use and conservation. As a response to
these changed conditions, for example, the Federal Power Commission expressly adopted a policy of encouraging conservation through
4.
5.
6.
7.

Id. at 288.
Blasiak, supra note 2, at 187.
Lexonomics and the Electrical Utility Industry, supra note 2, at 136-37.
Id. at 142.

Winter 1977-78]

RATE STRUCTURE AND ENERGYCONSERVATION

rate incentives. 8 It has been called a matter of financial survival for
the utilities themselves to bring about a change in rate structures. 9
The Michigan State Commission has articulated these concerns eloquently:
It is ...a fundamental responsibility of this commission to look

beyond the revenue-producing aspects of a rate structure if it also is
to meet the requirements of sound public policy. Today, the rate
structure must be designed to enhance basic public policy objectives
in areas of consumerism, environmental protection, public health
and safety and conservation of natural resources.
The public interest requires, and the commission intends that utility price structures should reflect the critical needs of the times. 10
Utility pricing is thus becoming an important means of implementing new energy policies required by the present shortage of
certain natural resources, and by the need for environmental control.
While many states are in the process of exploring alternative sources
of energy, they are trying to promote attitudes of conservation,
habits of efficiency and goals of controlled growth in order to prevent a severe energy crisis.
II. REVIEW OF THE THIRTY-THIRD NEW MEXICO
LEGISLATIVE SESSION
Approximately fifty-one energy-related bills were introduced before the First Session of the Thirty-third New Mexico Legislature. 1 1
8. 18 C.F.R. §2.14(a)(3) (1977).
9. Willrich, The Electric Utility and the Energy Crisis: Part II,Pub. Util. Fort., Jan. 16,
1975, at 28.
10. Re The Detroit Edison Co., 3 PUR4th 209, 249 (Mich. P.S.C. 1974).
11. Health and Environment Dep't Act, H.R. 10; Natural Resources Dep't Act, H.R. 11;
Oil and Gas Conservation Tax Transfer, H.R. 23; Coal, Uranium Tax Rate Increase, H.R. 52;
Uranium Taxation, H.R. 150; Income Tax Credit, Water Heaters, H.R. 156; Energy Resource Revenue Study, H.R. 220; Natural Gas, Privilege Tax, H.R. 221; Natural Gas Pricing
Act, H.R. 251; Gas Adjustments, Rate Hearings, H.R. 274; Public Utilities Disclosure, H.R.
185; Natural Gas Pricing Act, H.R. 247; Solar Rights Act, H.R. 294; Natural Gas Rates,
Public Service Commission Control, H.R. 329; Solar Heating Systems Standards, H.R. 332;
Construction, Solar Heating Systems, H.R. 335; Thermostats, Energy Conservation, H.J.M.
8; Public Service Commissioners, Increase, H.R. 222; Credit Against Personal Income Tax,
Refund, H.R. 351; Income Tax Credit, Non-Fossil Fuel, H.R. 334; Petroleum Products
Regulation, H.R. 409; Utilities Discontinuance, IIl Persons, H.R. 443; Utilities Discontinuance, Notice, H.R. 444; Natural Gas Price Escalation Act, H.R. 469; Emergency Home
Winterization Act, H.R. 527; Natural Gas, Lifeline Rate, H.R. 537; Public Utilities Energy
Conservation Act, H.R. 438; Emergency Petroleum Products Supply Act, H.R. 369; Emergency Home Winterization Act, H.R. 12; Income Tax Credit, Insulation, S. 25; Natural Gas
Price Regulation, S. 31; Income Tax Credit, Food-Heat-Light, S. 32; Public Utilities Information, S. 124; Coal, Uranium Tax Rate Increase, S. 137; Natural Gas Pricing Act, S.101;
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As if in response to the energy shortage, the bills covered several
broad categories, including administrative reorganization, solar energy, natural gas pricing, utility rates, tax measures, including severance taxes and tax credits, and insulation programs. Only a few of
these bills were enacted into law.' 2
In reorganizing state government, the Legislature passed a major
bill and created the Energy and Minerals Department'" with the
purpose of establishing a single, unified department to administer all
laws and exercise all functions formerly performed by the Energy
Resources Board, the Coal Surfacemining Commission, the Bureau of
Mining and Mineral Resources, the Oil Conservation Commission, the
State Mine Inspector, and the State Geologist. This unification was
intended to provide a means of developing a state plan for energy
resources, including research and development, energy facility management, energy conservation, fuel allocation, and the administration
of grants.'" The Legislature also articulated the policy of providing
New Mexico citizens with the lowest possible utility rates consistent
with citizen health and welfare as well as the economic welfare of the
energy resources industry.' s A new Natural Resources Department
was created by collapsing the Parks and Recreation Commission, the
Forest Conservation Commission, the Office of the State Engineer,
the Interstate Stream Commission, the State Natural Resource Conservation Commission and the Division of Natural Resources of the
Solar Energy Research and Development Institute, S. 160; Energy Research and Development Information, S. 162; Oil and Gas Deregulation, S.J.M. 3; Natural Gas Pricing Act, S.
136; Utilities Cost Recoveries, S. 151; Natural Gas Conservation Act, S. 254; Supplemental
Home Weatherization Project Act, S. 313; Natural Gas Severance Surtax, S. 346; Solar
Energy Research Institution Acquisition Act, S. 347; Energy Research and Development
Fund Appropriation, S. 387; Solar Water Heaters for Schools Act, S. 390; Low Income
Energy Assistance Act, S. 391; Low Income Tax Credit Increase, S. 393; Oil and Gas Act,
Amended, S. 435; Natural Gas Tax, S. 401; Natural Gas Purchase, Disposition, S. 474;
Public Utility Act, S. 300.
12. Health and Environment Dep't Act, ch. 253, 1977 N.M. Laws 1654; Natural Resources Dep't Act, ch. 254, 1977 N.M. Laws 1738; Oil and Gas Conservation Tax Transfer,
N.M. Stat. Ann. § §72-20-4, -12 (Int. Supp. 1976-77); Natural Gas Pricing Act, N.M. Stat.
Ann. § §65-15-1 to 10, 68-5-4 (Int. Supp. 1976-77); Solar Energy Research and Development Institute, ch. 347, 1977 N.M. Laws 2590; Utility Service, Seriously IIl Individuals,
N.M. Stat. Ann. §68-6-10 (Int. Supp. 1976-77); Petroleum Products, Regulation, N.M. Stat.
Ann. § §65-6-1, -10, -11.1, -11.2, -23, -25 (Int. Supp. 1976-77); Emergency Home Winterization Act, ch. 212, 1977 N.M. Laws 701; Oil and Gas Act, N.M. Stat. Ann. § §65-3-1.1,
-11, -11.2, -37, -38, 72-20-4, -14 (Int. Supp. 1976-77); Income Tax Credit for Equipment
Used in Construction of Solar Energy System for Irrigation, N.M. Stat. Ann. § 72-15A-11.4
(Int. Supp. 1976-77); Solar Rights Act, N.M. Stat. Ann. § §70-8-1 to 5 (Int. Supp.
1976-77); Public Utility Act, N.M. Stat. Ann. §68-8-7 (Int. Supp. 1976-77); Energy and
Minerals Dep't Act, ch. 255, 1977 N.M. Laws 1836.
13. Energy and Minerals Dep't Act, ch. 255, 1977 N.M. Laws 1836.
14. Id.
15. Id. section 3.

Winter 1977-78]

RATESTRUCTUREANDENERGYCONSERVATION

State Planning Office. 1 6 In like manner a Health and Environment
Department was created by combining the State Health Agency, the
Environmental Improvement Agency, the Scientific Laboratory
System and parts of the departments of Health and Social Services
and Hospitals and Institutions. 17
Although the passage of these reorganization bills may ultimately
benefit New Mexico's energy situation through better functioning
agencies, other bills more directly related to energy production and
use which would have provided immediate and long-term benefits did
not fare well at the hands of the Legislature. Instead, the Legislature
passed several stop-gap measures.
1
Solar energy was the subject of approximately nine bills. 8 The
Solar Rights Act 1 9 stating a policy of recognizing the utility of solar
energy, as well as encouraging the research and development of solar
energy, was passed during the legislative session. The Legislature
declared that the right to use solar energy is a property right, "the
exercise of which is to be encouraged and regulated by the laws of
Although two and one-half million dollars was apthis state." 2
the severance tax income fund in order to develop
from
propriated
solar equipment performance standards, test solar heating and cooling systems, coordinate research and development within the state
and disseminate information about solar energy to New Mexico citizens, 2 1 the Legislature failed to enact standards for solar heating
systems. 2 2 Although a tax credit against personal income was provided for those constructing solar energy systems for irrigation
pumping, 2 3 the Legislature refused to provide a comparable credit
24
Thus, despite
for residential owners installing solar water heaters.
Solar Rights
the
in
found
use
solar
of
encouragement
the theoretical
Act, the Legislature avoided the practical encouragement which
16. Natural Resources Dep't Act, ch. 254, 1977 N.M. Laws 1738.
17. Health and Environment Dep't Act, ch. 253, 1977 N.M. Laws 1654.
18. Income Tax Credit, Water Heaters, H.R. 156; Solar Rights Act, H.R. 294; Solar
Heating Systems Standards, H.R. 332; Construction, Solar Heating Systems, H.R. 335;
Income Tax Credit, Non-Fossil Fuel, H.R. 334; Solar Energy Research and Development
Institute, S. 160; Solar Energy Research Institution Acquisition Act, S. 347; Solar Water
Heaters for Schools Act, S. 390; Credit Against Personal Income, Tax Refund, H.R. 351,
33d N.M. Legis., 1st Sess. (1977).
19. Solar Rights Act, N.M. Stat. Ann. § § 70-8-1 to 5 (Int. Supp. 1976-77).
20. Id. § 70-8-4.A.
21. Energy Research and Development Fund Appropriation, ch. 347, 197TN.M. Laws
2590.
22. Solar Heating Systems Standards, H.R. 332, 33d N.M. Legis., 1st Sess. (1977), was
not enacted into law.
23. N.M. Stat. Ann. § 72-15A-11.4 (Int. Supp. 1976-77).
24. Income Tax Credit, Water Heaters, H.R. 156, 33d N.M. Legis., 1st Sess. (1977), was
not enacted into law.
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would be effected by providing a tax credit for residential users of
solar water heaters.
Natural gas pricing, though the subject of various bills in both the
house and senate, 2 s was enacted by establishing a maximum wellhead price.' 6 The Legislature observed that the production and distribution of natural gas was affected with a public interest in that the
rapid rise in the cost of natural gas sold intrastate was likely to cause
economic hardship among the citizens of the state. Wellhead regulation was viewed as a means of reducing those hardships; the maximum price of natural gas at the wellhead was set, therefore, at $1.44
per thousand cubic feet. This act will operate until June 30, 1979, or
until "thirty days after total deregulation of the unadjusted wellhead
price of all natural gas produced in New Mexico and sold into interstate commerce, whichever shall first occur."' I In regulating natural
gas prices, the Legislature declined to change the operation of the
so-called "favored nations" clauses, 2 though passage of the Natural
Gas Price Escalation Act 2 9 would have prohibited the unfair application of price equalization clauses which now operate to create a great
disparity in price between gas produced in New Mexico and sold
interstate and gas produced in New Mexico which is sold intrastate.
The Natural Gas Pricing Act notably relieved only the cost burden on
certain consumers. It did nothing to encourage conservation or an
efficient allocation of resources.
Faced with the increasing dysfunction of the declining block rate
structure for public utilities-developed in days when resources such
as natural gas were considered virtually inexhaustible-the Legislature
failed to reconcile the 80 percent exaggeration of petroleum resources3 0 with a rate structure designed to promote waste. Although
two bills before the Legislature would have initiated the necessary
reforms of outmoded utility rate structures, the Legislature chose
not to act on these bills. Among the bills dealing with public utility
rates was House Bill 537,31 which would have established a lifeline
rate for certain natural gas consumers in order to provide a fixed rate
for the amount of fuel needed for residential heating and cooking. In
25. Natural Gas Pricing Act, S. 31, 101, 136, H.R. 247, 33d N.M. Legis., 1st Sess.
(1977).
26. Natural Gas Pricing Act, N.M. Stat. Ann. §§65-15-1 to 10, 68-5-4 (Int. Supp.
1976-77).
27. Id. §65-15-9.A.
28. Id. §65-15-6.
29. H.R. 469, 33d N.M. Legis., 1st Sess. (1977), was not enacted into law.
30. S. Udall, Supertechnology: Another God That Failed, N.M. Alumnus 5 (March,
1977).
31. Natural Gas Lifeline Rate, H.R. 537, 33d N.M. Legis., 1st Sess. (1977).
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addition to providing a lifeline rate, House Bill 438, the Public Utilities Conservation Act, would have provided a means of studying
alternative rate structures. 3 2 Another bill introduced into the New
Mexico Senate would have limited the operation of fuel adjustment
clauses which now effect rate increases automatically. 3 The defunct
bill would have required public hearings under certain circumstances
in order to determine that the utility is exercising due diligence and
prudence in acquiring fuel.3 4 Although inefficient rate structures
and automatic cost of fuel adjustment increases will continue, 3 s one
new bill provides that the utilities will not be allowed to discontinue
residential service to seriously ill persons, who are unable to pay their
utility bills. 3 6 In the area of rate structures, therefore, the Legislature did nothing substantial.
Severance taxes were also the subject of various bills before the
Legislature. 3 ' Although a uranium tax as high as 32 percent was
suggested, little change in the minimal tax was ultimately effected.3
Tax credits were proposed for residential insulation, conversion or
installation of non-fossil fuel energy systems for residential use, residential solar water heaters and solar pumps for irrigation.3 9 Only the
credit for the agricultural use of solar energy was finally allowed. 4 0
It should be noted, however, that the low income tax credit was
increased 4 1 and the possibility exists that this program could be
expanded to alleviate the burden of high utility rates among lowincome individuals.
The Emergency Home Winterization Act, 4 2 effective July 1,
1977, will provide winterization services for certain low-income
families in order to reduce fuel consumption, as well as utility bills.
This program is designed to cooperate with federal and local win32. 33d N.M. Legis., 1st Sess. (1977).
33. Gas Adjustments Rate Hearings, H.R. 274, 33d N.M. Legis., 1st Sess. (1977).
34. Id.
35. This is evidenced by the failure to enact the proposed modifications.
36. Utility Service; Seriously I Individuals, N.M. Stat. Ann. §68-6-10 (Int. Supp.
1976-77).
37. Oil and Gas Severance Tax, H.R. 211; Severance Tax, H.R. 52; Uranium Tax, Severance, H.R. 150, 33d N.M. Legis., 1st Sess. (1977).
38. The Severance Tax Act, N.M. Stat. Ann. §72-18-7.B. (Int. Supp. 1976-77), provides
for a tax of 1.25% on the taxable value of each pound of U. 0,.
39. Credit Against Personal Income, H.R. 334; Income Tax Credit for Insulation, S. 25;
Income Tax Credit, Water Heaters, H.R. 156; Credit Against Personal Income Tax, H.R.
351; 33d N.M. Legis., 1st Sess. (1977).
40. Credit Against Personal Income Tax-Refund, N.M. Stat. Ann. §72-15A-11.4 (Int.
Supp. 1976-77).
41. Tax Credit for State and Local Taxes, N.M. Stat. Ann. §72-15A-11.1 (Int. Supp.
1976-77).
42. Ch. 212, 1977 N.M. Laws 701.
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43
terization programs by filling the gaps left by those programs.
A review of the legislative session indicates that although a wide
range of far-reaching proposals were available to the state lawmakers,
they elected to enact only those bills which would meet the least
resistance. None of the bills dealt directly with conservation issues
and resource allocation. In various bills the legislators articulated
policies which expressed a desire to solve the state's energy needs,
but, when given the chance to enact practical versions of these policies, the Legislature dealt with the needs by relieving some cost
burdens, giving tax relief and initiating minimal support for solar
energy-nowhere did it address the problems of energy shortage and
conservation. The measures that became law did little to meet the
energy needs of the state. Nothing at all was done about changing
utility rate structures, even though this has become a major area of
reform in other states.44
III. NEW APPROACHES TO RATE FORMATION AND

ENERGY CONSERVATION
A. Marginal Cost Pricing
A new approach to utility pricing that is often discussed and de4
Marginal cost pricing attempts to
bated is marginal cost pricing.
of producing energy by measurcost
actual
the
to
closer
prices
keep
are determined by measuring
costs
is,
That
margin.
the
at
costs
ing
increment of energy and setadditional
each
producing
of
cost
the
ting prices accordingly.
The concept of marginal cost pricing is a product of modern economics, and its popularity indicates the extent to which modem rate
structure formation has moved away from the past cost approximations of engineers toward a methodology that is more accurate in
4 6 Efficiency, accurate pricing,
light of accepted economic theory.
accurate cost measurement and accurate cost allocation are the aims
of this pricing system. 4 "
In theory, marginal cost pricing measured for the short run would
promote the most efficient allocation of resources and would opti4
mize the use of existing capacity. 8 No one disputes that this would
be true. Practically speaking, however, utilizing this method presents
43. Id. section 3.G.
44. See generally, Blasiak, supra note 2.
45. Id. at 191.
46. See Joskow, supra note 1; Mann, User Power and Electricity Rates, 17 J.L. Econ.
433 (1974).
47. See Blasiak, supra note 2, at 191.
48. Id.
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difficulties. First, measuring marginal costs requires expensive and
complex metering that would require extensive capital outlays by the
utilities. Second, measuring marginal costs in the short run does not
take into account future costs of additional capacity, which would
appear suddenly with a balloon-like effect when such capacity was
needed. Third, the system has a tendency to produce revenues in

excess of that allowed by statute when the incremental costs are
higher than the average costs. This would result in windfall profits
for the utilities.4 9 Indeed the Public Service Company of New Mexico has rejected marginal cost pricing because it would result in ex5
cess revenues. 0

In other states, a compromise method of pricing based on the
same economic theory"' has been developed called "long-run incremental costs" (LRIC). LRIC are those costs which can "reasonably
be expected to be added in the next several years. '5 2 Instead of
measuring marginal costs for the short run, LRIC measures costs over
larger increments of time and includes the cost of additional capacity. LRIC has had strong support in both industry and state utility
commissions as a sound rate-making principle.5 3
B. Peak Load Pricing
Another form of pricing being tried by other states is peak-load
pricing, variations of which include seasonal pricing, time-of-day
pricing, and interruptible service. 5 4 Peak-load pricing has been used
for many years in Great Britain and France.5 5

Under this pricing

system, there is a differentiation in rates between using energy at the
on-peak and off-peak hours of the utility. This rate system has been
tried experimentally in Vermont quite successfully.5 6
49. Id.
50. Conversation with Al Robinson, Manager of the Rate Department, Public Service
Company of New Mexico in Albuquerque, New Mexico (April 19, 1977).
51. See Joskow, supra note 1, at 297-98; Mann, User Power and Electricity Rates, 17
J.L. Econ. 433 (1974).
52. Madison Gas and Elec. Co., Doc. No. 2-U-7423, at 4-5 (Wis. P.S.C. Aug. 8, 1974)
(Cudahy, Comm'r, concurring).
53. Wisconsin has adopted LRIC pricing. Id. The New York Public Service Commission
has adopted "marginal cost pricing" as the basis of future rate structures for all New York
electric investor-owned utilities: "We conclude, therefore, that marginal costs do provide a
reasonable basis for electric rate structures ...marginal costs are an important tool for
consideration in all rate cases, and that failures to take these principles into account should
be justified." Proceedings on motion of the Comm'n as to Rate Design for Electric Corporation, No. 26808 (N.Y.P.S.C. Aug. 10, 1976).
Oregon has an inverted rate structure that is being tested by LRIC pricing. In re Rate
Concession to Poor Persons and Senior Citizens, 14 PUR4th 87 (Ore. P.U.C. 1976).
54. See, Lexonomics and the Electrical Utility Industry, supra note 2, at 169.
55. Id. at 170.
56. See Smith, The Developing Direction of Electric Rate Structures, Pub. Util. Fort.,
Aug. 26, 1976, at 30-31, for a progress report.
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Peak-load pricing is actually a special sub-category of marginal cost
pricing. If long run incremental costs were used as a measuring device
for marginal costs, for example, utility prices would reflect the variation in on-peak and off-peak production costs, which in turn would
be reflected in rates.' s' Thus, peak-load pricing is an inherent part of
marginal cost pricing so that the advantages of both could be gained
by the adoption of a marginal cost system. The separate concept of
peak-load has been implemented alone in some states, however, because of the difficulties in using a total marginal cost measurement
system.5
Peak-load pricing has more limited aims than marginal cost pricing.
The aim of peak-load pricing is not a reduction in demand but a
59
more efficient allocation of resources. When a utility receives all of
its demand in peaks, the system must use less efficient and hence
more expensive methods of producing the added increment of energy
needed to satisfy the demand. At other times, the system may be idle
or operate at a minimal level. Instead of building extra capacity to
handle the demand at peak hours, this method of pricing attempts to
encourage use at off-peak times so that eventually the system is
operating at optimal capacity around the clock. Expending funds to
build extra capacity therefore occurs when the present capacity is
0
being used at a rate closer to 100 percent.
The Public Service Company of New Mexico implemented a variation of peak-load pricing in December of 1975. Because the three
largest wholesale users had independent generating systems, the rate
schedule could be used to induce them to switch to their own generating systems during peak hours and rely on the Public Service
Company for electricity during off-peak hours. This resulted in a 4
percent increase in the load-factor, that is, increased efficiency due
6
to a more even spread of electrical use over 24 hours. ' The Public
Service Company expects a three percent increase in the load factor
next year, and the company has determined that 80 percent is the
6 2 No
probable maximum efficiency which is economically possible.
6 3
new metering costs were created by this plan.
57. See Progress Report to National Association of Regulatory Utility Commissioners:
Rate Design and Load Management, Oct. 28, 1976, a study done by the Electric Power
Research Institute, the Edison Electric Institute, the American Public Power Association,
and the National Rural Electric Cooperative Association. See also Lexonomics and the
Electrical Utility Industry, supra note 2, at 160.
58. Lexonornics and the Electrical Utility Industry, supra note 2, at 136-37.
59. Id. at 136, 178.
60. Id.
61. Conversation with Al Robinson, supra note 50.
62. Id.
63. Id.
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C. Lifeline
"Lifeline" is a popular term used to describe rate plans adopted by
public utilities whereby residential consumers pay low rates for the
limited amount of electricity or gas necessary to satisfy their basic
human needs for heat and light.6 4 Under a "lifeline" rate plan, this
basic quantity may be exempt from all rate increases, subject to
small increases, or given at a reduced rate. 'The "lifeline" concept
refers to a level of use and not the economic situation of the user. 6 s
64. The lifeline concept is not that new. Public Utilities Commissions have been adopting
the principles of lifeline since 1970. See In re Potomac Elec. Power Co., 84 PUR3d 250
(D.C.P.S.C. 1970), in which the District of Columbia Commission expressed its policy that
"the impact of the rate increase on the low-income, low-usage customer should be kept as
minimal as possible." Id. at 253. See also In re Potomac Elec. Power Co., 95 PUR3d 118
(D.C.P.S.C. 1972). The same sentiment was expressed in the case of In re Detroit Edison
Co., 94 PUR3d 298 (Mich. P.S.C. 1972): "Today's order marks the beginning of efforts to
reduce price discrimination by reducing the regressive nature of rates paid by small users for
the minimum electric requirements of life." Id. at 308. New York likewise followed this
pattern: "[G] reater percentage increases should be applied to blocks experiencing or expected to experience the greatest growth, i.e., the low priced high usage blocks should be
increased by a greater percentage than the higher priced, lower growth blocks." In re Orange
and Rockland Utils., Inc., 98 PUR3d 335, 350 (N.Y. P.S.C. 1973). The 1974 Detroit Edison
case took even a stronger position and concluded: "Further, by lowering the price in the
smaller consumption ranges, the low-income and low-use consumer, who uses electricity for
basic necessities of modern living, will be paying a fairer price for his energy needs." 3
PUR4th 209, 250 (Mich. P.S.C. 1974). See also In re Portland Gen. Elec. Co., 8 PUR4th
393 (Ore. P.U.C. 1974).
Some other decisions adopting this principle generally are: Decision No. 79, at 350 (Colo.
P.U.C. 1971); In re Pacific Gas and Elec. Co., 87 PUR3d 270 (Cal. P.U.C. 1971); In re
Hartford Elec. Light Co., No. 11,252 (Conn. P.U.C. 1972); No. 11,399 (Conn. P.U.C.
1973);In re Connecticut Light and Power Co., No. 11,253 (Conn. P.U.C. 1972); No. 11,400
(Conn. P.U.C. 1973); In re Narragansett Elec. Co., 93 PUR3d 417 (R.I.P.U.C. 1972);In re
Consolidated Edison Co., No. 26,309 (N.Y. P.S.C. Sept. 6, 1973); In re Kansas City Power
and Light Co., No. 17,903 (Mo. P.S.C. 1974); In re Boston Edison Co., No. 18,200 (Mass.
D.P.U. Sept. 30, 1975); In re Georgia Power Co., 9 PUR4th 381 (Ga. P.S.C. 1975); In re
Carolina Power and Light Co., 9 PUR4th 129 (S.C.P.S.C. 1975); In re Duke Power Co., 7
PUR 4th 239 (N.C.P.U.C. 1974).
65. For example, in 1975 the state of California passed the Miller-Warren Energy Lifeline
Act which stated that light and heat are basic human rights and must be made available to
all the people at low cost in basic minimum quantities. 1975 Cal. Stats. ch. 1010, § § 1-2;
Cal. Pub. Util. Code §739 (West 1975). The Colorado Public Service Commission appears to
be the first to use the term "lifeline":
Today the Commission finds and adopts as being in the public interest and
consistent with the Public Utilities Law the concept of lifeline pricing for
minimum electric service. . . . It should be recognized at the outset that as we
use the term, "lifeline" service refers to the level of use and not the economic
situation of the user. Thus, a minimum user, regardless of economic status,
will be entitled to the lifeline rate which we establish today. We recognize of
course that in fact many minimum users are likely to be low income customers
whose electricity needs are not large and that the advantage of lifeline prices
will accrue, generally to this class of customers.
In re Public Service Co. of Colorado, No. 868 (Colo. P.U.C. 1974).
The concept of a lifeline rate was first adopted in California as a low-cost limited service
telephone line for senior citizens and shut-ins to use to check on each other and summon
emergency assistance. Case 9988 (Cal. P.U.C. Oct. 7, 1975).
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The major assumption underlying lifeline is that all persons are
entitled to a minimum quantum of energy regardless of economic
status.6 6 Whether a utility chooses to provide the lifeline rate to all
or a few of its residential customers, the lifeline concept still involves
giving a cost break to persons in the low usage end of the total rate
plan of the utility. Any reduction in rate for low usage customers
must be made up by increasing the rates of consumers of greater
amounts if the revenues of the company are to stay constant: How
these increased costs are to be passed along to users above the 6lifeline
block is a complex question involving issues of social policy. " The
lifeline block may be followed by a flat rate structure, an inverted
some other means of
rate structure, a plan for peak-load pricing6 or
8
utility.
the
for
revenue
sufficient
generating
Colorado, California, Arizona, Maine and Georgia have adopted
69
Oregon simply agreed not to
"lifeline" blocks of electrical usage.
although it did not call its
consumption,
minimum
for
raise rates
7" Michigan also recently adopted a form of lifeline
action "lifeline."
by creating substantial rate inversion in the early blocks of residential
consumption. 7 1 The wave of states that have created lifeline programs has led to a prediction that the trend of the future is further
adoption of lifeline programs, and eventually fully inverted rates for
residential consumers. 7 2
Two lifeline bills were introduced in the 1977 New Mexico Legislative Session, but neither of them got out of committee due to an
adverse committee report. 7 3 Lifeline could have been used, however,
in conjunction with marginal cost pricing to prevent excess revenues
and implement the social policy of providing electricity for basic
of rate structures has been
needs at minimal cost. This combination
74
commentators.
several
by
suggested

66. Cal. Pub. Util. Code §739 (West 1975).
67. In re Public Service Co. of Colorado, No. 868 (Colo. P.U.C. 1974).
Com68. Conversation with Commissioner Batinovich of the California Public Utilities
1977).
(January,
California
Francisco,
mission in San
to
69. Peck, Study on Issue No. 4, Assistance to Low and Fixed Income Families, Report
of Colorado,
New Mexico Legislative Energy Committee 10 (1976);In re Public Service Co.
No. 868 (Colo. P.U.C. 1974).
70. In re Portland Gen. Elec. Co., 8 PUR4th 393, 418 (Ore. P.U.C. 1974).
71. In re Consumers Power Co., No. U-4840 (Mich. P.S.C. April 12, 1976).
72. See Smith, supra note 56, at 32.
H.R.
73. Public Utilities Energy Conservation Act, H.R. 438; Natural Gas Lifeline Rate,
(1977).
Sess.
1st
537, 33d N.M. Legis.,
Madison
74. Lexonomics and the Electrical Utility Industry, supra note 2, at 157. See
Gas and Elec. Co., Doc. No. 2-U-7423, at 32 (Wis. P.S.C. Aug. 8, 1974).
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D. Insulation and Utility Rates
In addition to changes in pricing of energy, several proposals have
been made to solve the problem of inefficient use of energy by the
consumer through increasing the insulation in homes. Small pilot
programs to improve insulation have already been initiated in Bernalillo and Torrance Counties by the Albuquerque-Bernalillo County
Economic Opportunity Board.7 I

Insulation programs are seen as part of rate-making. A recent proposal by William Rosenberg, an assistant administrator of the Federal
Energy Administration, suggests that the majority of homes in the

nation are insufficiently insulated. 7 6 He maintains that gas utilities
should provide insulation to Federal standards, install automatic

thermostat controls, and modify furnaces to function more effi-

ciently. 7 ' The cost of such insulation would be rolled into the rates
thus recovered. Over the long run, this method would greatly increase conservation of gas, particularly if used in conjunction with a

pricing system that encourages conservation. Commissioner Sturgeon
of the California Public Service Commission thinks that the better
way of passing on the cost of this program would be to charge
75. Since November 1975, 400 to 500 homes in Bernalillo and Torrance Counties have
been weatherized under a program for low-income families funded by the Community
Services Administration (CSA). Qualification for the $250 maximum requires that one be a
homeowner or in the process of buying one's home and meet CSA poverty guidelines. The
specific needs of individual homes are determined by an official of the Economic Opportunity Board (EOB) and recipients receive up to $250 in materials. Although priority is
accorded those who can perform the needed labor, labor can be provided to senior citizens
and female heads of households. The recipients are encouraged to participate in an energy
conservation workshop which is generally held once a month. Conversation with Trini
Marrujo of the Albuqueque-Bernalillo County Economic Opportunity Board in Albuquerque, New Mexico (Jan. 6, 1977).
The Albuquerque City Council has approved a pilot weatherization program which will be
operated through the EOB. The three-month program, allocating $40,000 to the Home
Weatherization Plan, was begun Feb. 3, 1977. As of Feb. 24, 1978, $82,000 was allocated
by the City Council for Home Health, Safety and Security, and part of that money will be
used for home weatherization.
A recently completed study prepared for the New Mexico Bureau of Business and Economic Research provides a data base on low and fixed income owner-occupied housing units
and also provides information on the costs of a weatherization program for these units for
each New Mexico county. Adcock, Data Base for Fixed and Low Income Owner-Occupied
Housing Units (1977).
The Energy Conservation in Existing Buildings Act of 1976, Pub. L. No. 94-385 (to be
codified in 42 U.S.C. §685 1), recognizes that weatherization programs, the implvmentation
of which is the responsibility of the states, are the "fastest, most cost-effective and most
environmentally sound way to prevent future energy shortages in the United States, while
reducing the Nation's dependence on imported energy supplies."
76. W. Rosenberg, Should Conservation Investments by Gas Utilities Be Considereda Gas
Supply Option; Proposalfor FEA (Dec. 17, 1976) (unpublished proposal).
77. Id.
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insulation costs to the utilities' operating expenses on a current
basis. 7 8 Charging the costs to operating expenses would reduce the
It would also dovetail with Calitotal cost burden on the taxpayer.
79
Program.
Lifeline
fornia's present
The Thirty-third New Mexico Legislative Session did pass an emer8
gency home winterization bill 0 to supplement the federal winterization program. This bill, however, was a minimal effort to increase
home insulation since it allowed for a maximum expenditure of only
$200. Moreover, the bill was not enacted as part of a total rate
structure plan, but rather as an isolated pilot program limited to
low-income families.
E. Tax Credits and Energy Stamps
Those who have been concerned about the burden of increasing
costs on the low or fixed income users have also considered fuel
8
stamps, utility supplements or tax credits. 1 These programs focus
more closely on relieving the burden on a certain class of low-income
customers. Each of the programs has its special problems. The adminare great;8 2
istrative costs and complexities of a fuel stamp program
in addition, if the program performs like the food stamp program, it
is likely that only 50 percent of low-income families would get the
benefits.8 Tax credits have a similar problem, since a large number
of low-income families do not pay income tax and would be unlikely
84
to file a tax return to get the credit.
A particularly specialized tax credit was provided in the Thirtythird New Mexico Legislative Session by passage of a bill which
allowed a credit against personal income for the cost of equipment
used to install a solar energy system for irrigation pumping purposes. 8
78. Cal. Pub. Util. Comm'n, Comments on FEA Proposal (Jan. 7, 1977).
79. Id.
80. Emergency Home Winterization Act, ch. 212, 1977 N.M. Laws 701.
81. Energy Resources Board, State Energy Plan for New Mexico-Issues and Alternatives
27-28 (Nov. 4, 1976); Peck, supra note 69, at 25-34.
82. Energy Resources Board, supra note 81, at 27-28.
83. Id.
84. Although only 46 percent of those eligible filed for Low Income Comprehensive Tax
Rebate in 1972 when the program began, that figure has increased substantially, and in
1974 (the last date for which figures are available) 68 percent of those eligible filed for the
low income tax rebate. In 1975 the New Mexico Bureau of Revenue facilitated the increase
through a mass mailing of explanatory brochures, in both English and Spanish. In addition,
the Bureau used volunteer groups throughout the state to spread the word among families
below the poverty level. Memo from Dr. Gerald Boyle, UNM Department of Economics to
Fred O'Cheskey, Commissioner, Bureau of Revenue (Sept. 1, 1976). See generally New
Mexico Bureau of Revenue Annual Report 63d Fiscal Year 1974-75.
85. Income Tax Credit for Equipment Used in Construction of Solar Energy System for
Irrigation, N.M. Stat. Ann. §72-15A-11.4 (Int. Supp. 1976-77).
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None of these programs encourages conservation since there is no
"signal" to encourage reduction in usage. 8 6
IV. THE LEGISLATURE, THE PUBLIC SERVICE COMMISSION
AND THE FUTURE

Much of the rate structure reform introduced in other states has
been instituted by state utilities commissions.' 7 The enabling legislation of those commissions essentially resembles that of New Mexico's
Commission.8 8 Guided by statutory principles of setting "just and
reasonable" rates, as well as permissible and "reasonable discrimination" among classes of customers, state commissions have gradually
flattened residential rates and, in some cases, have taken some of the
economic burden off of low-use consumers.8 9 In Oregon, for example, the Commission concluded that residential customers had
borne the greater part of the rate increases since 1962 and so, when
rate increases were sought, refused to increase rates for a minimum
consumption level. 9 0
Even though the New Mexico Public Service Commission apparently has the power to undertake rate reforms, a 1973 study showed
that the Commission has been hampered by political ineffectiveness,
a low budget, a lack of staff expertise, an outdated costing system
and political bias. 9 ' The Public Service Commission thus has not
effected changes in the rate structure nor has it tested or experimented with new ideas as other states have done. Most innovative
programs to date have been undertaken by a private company, the
Public Service Company of New Mexico.
Even though the Commission has done little to test and implement
new programs in the past, the situation may change. Although the
Legislature defeated a bill to increase the size of the Commission
from three to five, 9 2 it did substantially increase the Commission's
budget. 9 ' As a consequence, the staff has been upgraded. 9 4 Never86. See text accompanying note 8, supra; Energy Resources Conservation Comm'n,
Staff
Report: Electrical Pricing Policies 31 (1976).
87. Taubman & Reich, Recent Decisions on Rate Structure Reform: A Survey
with
Emphasis on Lifeline Rates, 10 Clearinghouse Rev. 607, 607-09 (1976); N.M.
Stat. Ann.
§ 68-6-6 (Repl. 1974).
88. N.M. Stat. Ann. §68-6-6 (Repl. 1974).
89. Id.
90. In re Portland Gen. Elec. Co., 8 PUR4th 393, 418 (Ore. P.U.C. 1974).
91. Note, The Public Service Commission: A Legal Analysis of an Administrative
System,
3 N.M.L. Rev. 184 (1973).
92. An Act Relating to the Public Service Comm'n, H.R. 222, 33d N.M. Legs.,
1st Sess.
(1977).
93. General Appropriation Act of 1977, H.R. 2, 33d N.M. Legis., 1st Sess. (1977).
94. Telephone interview with David Cohen, Counsel for the New Mexico Public
Service
Commission (June 4, 1977).
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theless, the only Commissioner with a substantial term of service is
9
the Chairman, Richard Montoya. " Two attorneys have been hired,
however, to represent the Commission so that they will be encouraged to assume an advocate position in relation to the Commission.
It is, therefore, possible that the Commission may develop the necessary expertise to institute new programs.
Right now, the Commission sees9 6itself as actively bringing about
A step in this direction was
needed changes in utility pricing.
taken at the end of May, 1977, when an order was issued commanding the Public Service Company to do studies on marginal cost pricing in Santa Fe. In addition, a generic hearing, the subject of which
will be conservation, will soon be docketed, and it is expected that
the utilities will be ordered to submit programs that will reduce
demand. 9 A new note was sounded in a recent order in which the
Commission made a general policy statement revealing its intent to
inverted rates
promote conservation, its support of the concept 9 of
8
and the possibility of giving relief to low-level users.

It would appear that the Commission now intends to take hold
and use its power to study and create programs to encourage conservation and efficient resource allocation-programs that the Legislature has ignored. The Commission's power to change rate structures
for public policy reasons has been upheld by the New Mexico
99
so that it is fairly secure in taking such action
Supreme Court,

even though it is consistently being challenged at rate hearings.
Changes, however, will take time.
In the recent case involving amendment of the Gas Company's rate
schedules, for example, the Commission approved a rate increase and
refused to adopt marginal cost pricing, completely flat rates and
seasonal differentials.' 10 The Commission reasoned that an adoption
of flat rates might be too abrupt and might result in earning instability; 1 0 1 marginal cost pricing was refused because the record was
inadequate factually to demonstrate that the theory might be applicable;1

2 seasonal differentials were deemed unnecessary because of

the prominent public discussion about already increased costs in the
3 While this order may seem a defeat to
winter heating season."
95. Id.
96. Id.
97. Id.
May 31, 1977).
98. In re Public Service Co. of New Mexico, Case No. 1300 (N.M.P.S.C.
Comm'n, 16
Corp.
State
Mexico
New
v.
Co.
Telegraph
&
Telephone
99. Mountain States
N.M. St. B. Bull. 1783 (April 20, 1977) (No. 10983).
100. Application of Gas Co. of New Mexico for an Amendment to its Rate Schedules,
Case No. 1301 (N.M.P.S.C. Aug. 22, 1977).
101. Id. at 14.
102. Id. at 17.
103. Id. at 15.
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change, the Commission was careful to state that marginal cost pricing was still a viable method of pricing provided an adequate factual
basis exists.' 4 The Commission did approve a flattened rate schedule; it approved an end-use classification on the rate schedule; and it
approved the adoption of therm billing, which accounts for differences in heat content at different altitudes. The Commission rejected
the Company's allocation of revenues on the basis of "cost-of-service,"
adopting instead an increase whereby industrial customers would
receive the largest increase of 6.99 percent, commercial customers 4
percent, residentials 3 percent, churches and schools 3 percent, with
the lowest increase to irrigation customers.' 0 S
The Commission's resolution of the case was founded on a sensitivity to conservation needs and the use of price signals, on considerations of who could bear the price increase best, and on a stated
policy that radical changes would only be instituted if they rested on
strong factual bases.' 0 6 The Commission is thus well-tuned to the
energy problems facing it, but will only institute changes when they
can be well reasoned and factually supported. This position means
that change will be slower, but it also means that the Commission's
orders will be less likely to be overturned as unreasonable and arbitrary, and the Commission itself will be less vulnerable to legislatively
authorized suits based on its having acted in excess of its jurisdiction.' 0 7
V. CONCLUSION
The 1977 State Legislature ignored the most prominent energy
problems of the future-scarce resources and the consequent need for
efficient resource allocation and conservation. The legislature's programs slightly relieved the cost to consumers and provided funding
for some alternative solar energy proposals, but nowhere were energy
shortages squarely faced and no comprehensive program was developed.
The Public Service Commission now seems the one agency which
is facing these problems through its rate structure decisions, but one
wonders how effective that agency's actions will be if their efforts
are not supplemented and supported by actions taken in other areas
by the legislature-actions providing greater support for alternative
energy research, together with more comprehensive insulation and
tax programs.
MARIA GEER and BARBARA L. SHAPIRO
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Id. at 17.
Id. at 22-23.
Id.at 16-17.
N.M. Stat. Ann. § § 68-3-1, 68-5-1, 68-9-1 (Repl. 1974).

